THE RECOGNITION AND ENFORCEMENT OF
AMERICAN CIVIL JUDGMENTS CONTAINING PUNITIVE
DAMAGES IN THE FEDERAL REPUBLIC OF GERMANY*
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The conceptual differences between the American and German
laws of civil procedure1 have led to considerable tensions during the last
decade. At least two American authors note an increasing collision
course.' The most highly-regarded body engaged in the study of international civil procedure has chosen the judicial conflict between the
United States and Europe3 as its agenda for a special meeting.4 Both
"pre-trial discovery" 5 and the awarding of punitive damages have led
to irritations in the Federal Republic of Germany (Federal Republic)
and may influence the recognition of American civil judgments in the
Federal Republic.
* The author thanks Dr. Fritz Weinschenk, Attorney at Law, New York.
Without his cooperation, assistance and encouragement, this article would never have
been published.
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1 See Schiitze, Conceptual Differences and Areas of Potential Collision Between

United States and "Civil Law" Procedurefrom the German Perspective, in LITIGATION OF BUSINESS MATTERS IN THE UNITED STATES AND INTERNATIONAL LEGAL
ASSISTANCE 21 (R. Zich ed. 1984) [hereinafter Zach]; Schiitze, Konzeptionelle Unterschiede der Prozeflj~fhrung vor US-amerikanischen und deutschen Gerichten, 37
WERTPAPIER-MITTEILUNGEN [WERTPMITT] 1078 (1983) [hereinafter Schiitze,
Konzeptionelle].
2 See Stiefel & Petzinger, Deutsche Parallelprozessezur Abwehr amerikanischer
Beweiserhebungsverfahren, 1983 RECHT DER INTERNATIONALEN WIRTSCHAFT
[RIW/AWD] 242.
1 See, e.g., P. SCHLOSSER, DER JUSTIZKONFLIKT ZWISCHEN DES USA UND EuROPA (1985).
' The
Wissenschaftliche Vereinigung ffirInternationales Verfahrensrecht,
Verfahrensrechtsvergleichung und Schiedsgerichtswesen held a conference in Munich
in 1985 named Der Justizkonflikt mit den Vereinigten Staaten von Amerika (The jurisdiction conflict with the United States of America). For a discussion of the proceedings, see DER JUSTIZKONFLIKT MIT DEN VEREINIGTEN STAATEN VON AMERIKA (W.

Habscheid ed. 1986) [hereinafter Habscheid].
' The pretrial discovery explosion is causing problems in countries outside of Europe as well. See Taniguchi, The Japanese in American Litigations - Problems of Procedural Conflict, in Habscheid, supra note 4, at 93 ("probably this is the greatest
source of complaint on the part of Japanese defendants about American litigation").
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1.

THE RECOGNITION AND ENFORCEMENT OF FOREIGN CIVIL
JUDGMENTS IN THE FEDERAL REPUBLIC OF GERMANY

The recognition and enforcement of foreign civil judgments' are
largely governed by treaties. 7 The most important multilateral treaty on
the subject is the Convention on Jurisdiction and the Enforcement of
Judgments in Civil and Commercial Matters (EuGVUe), dated September 27, 1968,8 which presently assures unlimited recognition of
judgments between the Federal Republic,9 Belgium,"0 Luxembourg,
Holland, France," Italy, the United Kingdom" (including Northern
' For literature written in English, see Brenscheidt, The Recognition and Enforcement of ForeignMoney-Judgments in the Federal Republic of Germany, 11 INT'L
LAW. 261 (1977); Heidenberger, Similarities and Differences in the Enforcement of
Foreign Decrees and Judgments in the Federal Republic of Germany and the United
States, 1966 D.C.B.J. 433; Martiny, Recognition and Enforcement of ForeignMoney
Judgments in the Federal Republic of Germany, 35 AM. J. COMP. L. 721 (1987)
[hereinafter Martiny, Recognition and Enforcement]; Comment, Enforcement of Foreign Money-Judgments in the Federal Republic of Germany, 17 TEX. INT'L L.J. 195
(1982).
' For the conventions on recognition and enforcement of foreign judgments, see
W.

JELLINEK, DIE ZWEISEITIGEN STAATSVERTRXGE

OBER

ANERKENNUNG

AUS-

LXNDISCHER ZIVILURTEILE (1953); Martiny, Anerkennung nach multilateralen
Staatsvertrdgen, in 111/2 HANDBUCH DES INTERNATIONALEN ZIVILVERFAHREN-

SRECHTS 11 (1984); Verbeek, Die Staatsvertrigeiiber die Vollstreckung ausldndischer
Zivilurteile, 45 ZEITSCHRIFT FOR INTERNATIONLES PRIVAT [NIEMEYERSZ] 1 (1931);
Waehler, Anerkennung auslandischerEntscheidungen aufgrund bilateraler Staatsvertrage, in 111/2 HANDBUCH DES INTERNATIONALEN ZIVILVERFAHRENSRECHTS
213 (1984).
8 This treaty is presently in force in the version of the Conventions on the Accession of the Kingdom of Denmark, Ireland and the United Kingdom of Great Britain
and Northern Ireland and Greece to the Convention on Jurisdiction and the Enforcement of Judgments in Civil and Commercial Matters and to the Protocol on its Interpretation by the Court of Justice, dated October 9, 1978. 21 O.J. EUR. COMM. (No. L
304) 1 (1978).

' For the German point of view, see A. BOLOW, K. B6CKSTIEGEL, H. LINKE, G.
MOLLER & D. SCHLAFEN, DER INTERNATIONALE RECHTSVERKEHR IN ZIVIL- UND

HANDELSSACHEN 606 (2d ed. 1977); R. GEIMER & R. SCHOTZE, INTERNATIONALE
1 (1984); J. KROPHOLLER, EUROPXISCHES ZIVILURTEILSANERKENNUNG
PROZEORECHT (2d ed. 1987).
'0 For the Belgian point of view, see G. DROZ, COMPFTENCE JUDICIAIRE ET
EFFETS DES JUGEMENTS DANS LE MARCH9 COMMUN (Biblioth~que de droit international priv6 v. XIII, 1972); M. WESER, CONVENTION COMMUNAUTAIRE SUR LA COMP TENCE JUDICIAIRE ET L'EXECUTION DES DACISIONS

(1975).

"' For the French point of view, see P. GOTHOT & D. HOLLEAUX, LA CONVENTION DE BRUXELLES DU 27 SEPTEMBRE 1968 (1985).
1 For the English point of view, see L. COLLINS, THE CIVIL JURISDICTION AND
JUDGMENTS ACT 1982 (1983); T.C. HARTLEY, CIVIL JURISDICTION AND JUDGMENTS (1984); P. KAYE, CIVIL JURISDICTION AND ENFORCEMENT OF FOREIGN
JUDGMENTS: THE APPLICATION IN ENGLAND AND WALES OF THE BRUSSELS CONVENTION OF 1968 ON JURISDICTION AND THE ENFORCEMENT OF JUDGMENTS IN
CIVIL AND COMMERCIAL MATTERS UNDER THE CIVIL JURISDICTION AND JUDG-

MENTS'AcT 1982 (1987). For the Scottish peculiarities of international competence, see

A.E.

ANTON, CIVIL JURISDICTION IN SCOTLAND

https://scholarship.law.upenn.edu/jil/vol11/iss3/2

(1984).
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Ireland), Denmark, Ireland and Greece. The Federal Republic has
concluded bilateral agreements concerning this subject with Switzerland, Italy, Belgium, Great Britain, Holland, Tunisia, Norway, Israel,
and Spain. No agreement currently exists with the United States. The
German-American Treaty of Friendship, Commerce and Shipping,
dated October 29, 1954,13 does not provide for the recognition and enforcement of civil judgments. Moreover, the Federal Republic has regulated this subject by statute.1 4 Zivilprozef3ordnung (ZPO) section 328
governs recognition, 5 and sections 722 and 723 govern the enforcement
of foreign civil judgments. These prescriptions, in Martiny's translation, 16 state:
ZPO § 328 [Recognition of Foreign Judgments]
(1)The recognition of the judgment of a foreign court is excluded:
1.where the courts of the State to which the foreign court belongs
have no jurisdiction under German law;
2.where the defendant, who has not appeared in the proceedings
and relies on that fact, was not duly served with the document instituting the proceedings or was not served within sufficient time to enable
him to arrange for his defense;
3.where the judgment is irreconcilable with a judgment rendered
here, or with an earlier foreign judgment which is entitled to recognition, or where the proceeding which gave rise to the foreign judgment is
irreconcilable with a proceeding instituted earlier here;
4.where the recognition of the judgment would produce a result
which would be manifestly irreconcilable with fundamental principles
of German law, especially where the recognition is irreconcilable with
basic constitutional rights;
5.where reciprocity is not guaranteed.
Is 7 U.S.T. 1839, T.I.A.S. No. 359, 3273 U.N.T.S. 3. See generally Schwenk,

Der neue Freundschafts-, Handels- und Schiffahrts-Vertrag zwischen der
Bundesrepublik Deutschland und den Vereinigten Staaten von Amerika, 12 JURISSTENZEITUNG [JZ] 197 (1957).

11 For the history of the rule, see Graupner, Zur Entstehungsgeschichte des §
328 ZPO, in Festschrift filr Murad Fetid 183 (A. Heldrich ed. 1978).
15 For recognition in general, see Mfiller, Zum Begriff der "Anerkennung" von
Urteilen in § 328 ZPO, 79 ZEITSCHRIFT FOR ZIVILPROCESS [ZZP] 199 (1966). For
the effects of the judgment extended by recognition, see R. GEIMER, INTERNATIONALES
ZIVILPROZEOREcHT 440 (1987); R. GEIMER & R. SCHOTZE, INTERNATIONALE
URTEILSANERKENNUNG 1385 (1984); R. SCHUTZE, DEUTSCHES INTERNATIONALES
ZIVILPROZFORECHT 133 (1985) [hereinafter SCHOTZE, INTERNATIONALES ZIVIL-

Martiny, Anerkennung auslindischer -Entscheidungen nach
autonomem Recht, in III/1 HANDBUCH DES INTERNATIONALEN ZIVILVERFAHRENSRECHTS 3, 168 (1984) [hereinafter Martiny, Handbuch].
PROZEPRECHT];

16 See Martiny, Recognition and Enforcement, supra note 6, at 759. The author
thanks Mr. Martiny for the kind authorization to use his translation.
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(2)The provision contained in sub-paragraph 5 shall not prevent
recognition of the judgment where that judgment relates to a non-pecuniary claim and the German courts had no jurisdiction under German
law, or where a matter concerning the status of children (§ 640) is at
issue.
ZPO § 722 [Enforceability of Foreign Judgments]
(1)The judgment of a foreign court may be enforced only where
this has been authorized by a judgment for enforcement.
(2)Jurisdiction in an action for the rendering of such a judgment
shall be exercised by the Local or Regional Court (Amtsgericht oder
Landgericht) having general jurisdiction over the debtor, or otherwise
the Local or Regional Court before which an action may be brought
against the debtor under § 23.
ZPO § 723 [Judgment for Enforcement of Foreign Judgments]
(1)The judgment for enforcement shall be rendered without examination of the lawfulness of the decision.
(2)The judgment for enforcement may be rendered only after the
judgment of the foreign court has become res judicata under the law
applicable to that court. It shall not be rendered where recognition of
the judgment is excluded under § 328.
Note that ZPO section 328, subdivision 1 expresses the requirements of
recognition only in bare essence.
1.1. Judgment of a National Court
The decision of a foreign court must be rendered by a tribunal
endowed with the plenary powers of a court of record in order to procure recognition by the Federal Republic. Therefore, the decisions of
private tribunals, such as boards of organizations,1" are excluded from
the scope of ZPO section 328. It is immaterial whether or not the
originating jurisdiction is internationally recognized."8 Judgments from
non-recognized nations, such as the Homelands of South Africa, are
capable of recognition. 9 The sole measure of the competence of a court
is its permanent exercise of judicial functions within a territory.
1" French law contains an interesting case where a court refused formal enforcement of a decision of a "Russian Consular Court" which was instituted by Russian
emigres in Istanbul after the Revolution. See Judgment of 1935, Tribunal de la Seine,
Trib. pr. inst., Fr., 51 Journal Clunet 106. Under German law, the result would not
have differed.
18 See Martiny, HANDBUCH, supra note 15, at 247; Schiitze, Zur Anerkennung

ausliindischerZivilurteile, 37 JZ 636 (1982) [hereinafter Schiitze, Zur Anerkennung].
19

See

SCHUTZE, INTERNATIONALES ZIVILPROZERECHT,

https://scholarship.law.upenn.edu/jil/vol11/iss3/2

supra note 15, at 136.
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1.2. ForeignJudgment
Pursuant to ZPO section 328, whether a judgment is domestic or
foreign must be determined. If foreign, it must be ascertained from
which state the decision emanated. These determinations must be made
solely on the jurisdictional basis that the originating state purported to
exercise, whether the result might differ upon application of national or
international law. 0

1.3. Civil Matter as a Cause of Action
The decision of the foreign court must arise from either a civil or
commercial matter in order to be recognized by the Federal Republic.21
The determination of whether the cause of action is based on a civil or
commercial claim2 2 is made according to the law of both the originating
and the recognizing states. Therefore, a double qualification is required. The nature of the cause of action, not the venue of the originating court, exclusively determines whether a civil or commercial matter
is involved.2" Judgments containing levies (taxes, assessments, quotas)
or penalties24 do not fall within the scope of ZPO section 328, and thus
are not recognized.

1.4. Res Judicata
Case law2 5 and doctrine 21 limit the subject-matter application of
See Schiitze, Zur Anerkennung, supra note 18, at 636.
See ZIVILPROZE#ORDNUNG [ZPO] § 328 (R. Z6ller & R. Geimer 15th ed.
1987). It is not a requirement that the foreign decision be a money judgment. Other
types of relief requiring performance of an act, such as attachments, injunctions, declaratory judgments, or status judgments, are also subject to these provisions.
2 For the concept of a commercial matter see Luther, Zur Anerkennung und
20

21

Vollstreckung von Urteilen und Schiedssprilchen in Handelssachen im deutsch-

italienischen Rechtsverkehr, 127

ZEITSCHRIFT FuR DAS GESAMTE HANDELSRECHT
UND WIRTSCHAFTSRECHT 145 (1964).
2 Additionally, the nature of the action underlying judgments of criminal courts

which award damages to the victim of a crime are capable of recognition. See E.

RiEZLER,

INTERNATIONALES

ZIVILPROZEORECHT:

UND

PROZEPUALES

FREMDENRECHT 530 (1949) [hereinafter RIEZLER]; SCHOTZE, INTERNATIONALES
ZIVILPROZERECHT,

supra note 15, at 138; Kleinfeller, Die Vollstreckung auslijndis-

cher Urteile, ILA-Report 375, 379 (1923); Kohlrausch, Kann ein in Abwesenheit des

Angelklagten ergangenes Adhaisionsurteil des Zflrcherischen Schwurgerichtshofes in
Deutschland fltr vollstreckbar erklart werden? 12 RHEINISCHE ZEITSCHRIFT F0R
ZIVIL- UND PROZF8RECHT 129 (1923); Martiny, HANDBUCH, supra note 15, at 123.
24 From the German point of view, the specific problem of punitive damages is
that punitive damages contain elements of a penalty. See infra text accompanying notes
94-109.
25 See Judgment of Nov. 22, 1895, Reichsgericht, RG, W. Ger., 36 ENT-

SCHEIDUNGEN DES REICHSGERICHTS IN ZIVILSACHEN

[RGZ] 384.

" See ZPO § 328, at n.1B (A. Baumbach, W. Lauterbach, J. Albers & P. Hart-
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ZPO section 328 to final judgments having res judicata effects, although the statute requires such finality only for enforcement.
1.5. Judicial Power of the OriginatingState
An unwritten requirement for recognition is the jurisdiction of the
originating state when it ordered the judgment.17 If the originating
court transcends the limits of its judicial sovereignty authorized by international law, recognition must be denied. This principle applies in
cases where the recognizing state itself had jurisdiction, as well as in
those cases where the decision purports to exercise jurisdiction to the
detriment of the judicial sovereignty of a third state. For example, if a
court in Kentucky renders a judgment against the State of Venezuela in
violation of Venezuelan immunity, that judgment would not be recognized in the Federal Republic of Germany because it violates international law. The Federal Republic would itself violate international law
if it did recognize such a judgment.
1.6. InternationalJurisdiction
The originating court must have international jurisdiction. ZPO
section 328, subdivision 1, number 1 requires an examination of the
international jurisdiction of the rendering court for purposes of recognition. This analysis is performed in accordance with German law, hypothetically applying autonomous German jurisdictional rules to the original proceeding. 8 Throughout this determination, it is fictitiously
assumed that the German code of civil procedure was applied in the
trial state. The trial court's jurisdiction under its own national law is
not examined. If the foreign court has violated its own jurisdictional
mann 46th ed. 1988); ZPO § 328, at n.B-I (B. Wieczorek 2d ed. 1976); ZPO §328, at
n.69 (R. Z6ller & R. Geimer 15th ed. 1987); F. REu, ANWENDUNG FREMDEN RECHTS
85 (1938); RIEZLER, supra note 23, at 531; SCHOJTZE, INTERNATIONALES ZIVILPROZEORECHT, supra note 15, at 133 (querying the prevailing opinion); Martiny,
HANDBUCH, supra note 15, at 226; H. Diehl Die Zwangsvollstrekung auslandischer
Urteile als Problem des V6dlkerrechtes 16 (1911) (unpublished dissertation).
"' See ZPO § 328, at n.93 (R. Z6ller & R. Geimer 15th ed. 1987); R. GEIMER,
ZUR PROFUNG DER GERICHTSBARKEIT UND DER INTERNATIONALEN ZUSTXNDIGKEIT
EI DER ANERKENNUNG AUSLNDISCHER URTEILE: INSBESONDERE ZUR FRAGE DER
PRXKLUSION NEUER TATSACHEN UND DER BINDUNG AN DIE TATSXCHLICHEN FEST-

STELLUNGEN DES AUSLXNDISCHEN GERICHTS 75 (1966); R. GEImER, INTERNATIONALES ZIVILPROZEFRECHT
112 (1987); SCHOTZE, INTERNATIONALES ZIVILPROZFORECHT, supra note 15, at 139; Martiny, HANDBUCH, supra note 15, at 262.

See Judgment of Mar. 26, 1969, Bundesgerichtshof, GRSZ, W. Ger., 52 ENT[BGHZ] 37; Judgment of
Dec. 13, 1978, Oberlandesgericht, Frankfurt, 32 Neue Juristische Wochenschrift
[NJWI 1787; RIEZLER, supra note 23, at 532; SCHOTZE, INTERNATIONALES ZIVILPROZE#RECHT, supra note 15, at 239.
28

SCHEIDUNGEN DES BUNDESGERICHTSHOFES IN ZIVILSACHEN

https://scholarship.law.upenn.edu/jil/vol11/iss3/2
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rules when passing judgement, the decision remains capable of German
recognition, if, upon hypothetical application of German jurisdictional
rules, any court of the originating state - not necessarily the trial court
- would have jurisdiction.29 Venue and subject-matter jurisdiction are
never examined.3 °
1.7. Service of Summons or Initial Process
According to ZPO section 328, subdivision 1, number 2, the summons or process initiating the action must be served on the defendant
who has not previously appeared properly and with sufficient time to
enable an adequate defense. This requirement, primarily important for
default-judgments, has far-reaching significance. 1
The requirement of proper service is intended to secure due process of law."2 In this respect, German law does not extend as far as
other legal systems 3 which refuse recognition of default-judgments as a
basic premise; rather, it merely secures the due process rights of the
defendant. In the context of German-American legal relations, the
Hague Service Convention" ' must be considered."5
" Therefore, if a Virginia court assumes jurisdiction on the basis of personal service, which is unknown to German law, the judgment is still capable of being recognized if the jurisdiction in Virginia can be established on a basis that is valid under
German law. For example, recognition will occur when a defendant has assets in Virginia, despite that such basis may be unknown to American law.
30 See Judgment of Mar. 21, 1902, Reichsgericht, RG, W. Ger., 51 RGZ 137;
ZPO § 328, at n.97 (R. Z6ller & R. Geimer 15th ed. 1987).
31 See ZPO § 328, at n.131 (R. Z6ller & R. Geimer 15th ed. 1987).
For default
judgments in international civil procedure, see H. LINKE, DIE VERSXUMNISENTSCHEIDUNGEN IM DEUTSCHEN, 6STERREICHISCHEN, BELGISCHEN UND ENGLISCHEN
RECHT: IHRE ANERKENNUNG UND VOLLSTRECKBARERKLXRUNG (1972).
"SSee ZPO § 328, at n.134 (R. Z6ller & R. Geimer 15th ed. 1987); Schuitze, Zur

Bedeutung der rilgelosen Einlassung im internationalen Zivilproze3recht, 1979
RIW/AWD 590, 592.
" This situation occurs under Spanish law. LEY DE ENJUICIANIENTO CIVIL art.
954(2) (Spain). See A. BROTONS, EJECUcI6N DE SENTENCIAS EXTRANJERAS EN EsPAF4A 212 (1974) (discussing the restrictive interpretation of article 954(2)). In the re-

cent literature, see Bomhard, Die Vollstreckung deutscher Zivilurteile in Spanien,
1986 RIW/AWD 960.
' Convention on the Service Abroad of Judicial and Extrajudicial Documents in
Civil or Commercial Matters, Nov. 15, 1965, 20 U.S.T. 361, T.I.A.S. No. 6638, 658

U.N.T.S. 163. See also Arnold, Die Ergebnisse der Zehnten Tagung der Haager
Konferenz fdr internationalesPrivatrecht auf dem Gebiet des internationalenZivilprozeprechts, 1965

AUPENWIRTSCHAFrSDIENST

DES BETRIEBS-BERATERS

[AWD]

205; B6ckstiegel & Schlafen, Die Haager Reformfibereinkommen fiber die Zustellung
und die Beweisaufnahme im Ausland, 31 NJW 1073 (1978); Schiitze, Die Haager
ubereinkommen iiber die Zustellung und die Beweisaufnahme im Ausland, INTERNATIONALE WIRTSCHAFTS-BRIEFE 71, at gruppe 4 (1971).
" Upon ratification of the Hague Service Convention, service of process abroad
was still handled between the parties. This practice quickly ceased after a directive was
Published
by by
Penn
Legal Scholarship
Repository,
2014 to all German attorneys which proissued
theLaw:
German
Federal Ministry
of Justice
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1.8. No Collision of Judgments
The foreign judgment must not collide with a German judgment
or a valid earlier foreign judgment in the same case. This rule also
applies if the underlying proceeding is incompatible with a prior proceeding pending in the Federal Republic. It is perhaps questionable
whether this requirement of ZPO section 328, subdivision 1, number 3
is a form of public policy restriction"6 or emanates from the res judicata
effect of foreign titles."7
1.9. Public Policy Clause
The foreign decision must not violate German public policy as
prescribed in ZPO section 328, subdivision 1, number 4.8 This concept
is equally difficult to define in international procedural law as it is in
private international law. At any rate, the public policy reservation
must be strictly construed. In the German system, the prohibition of a
reexamination of the merits of the foregn judgment (revision au fond)
is inherent in the concept of recognition, thus judgments containing errors of substantive law or violations of procedure are nevertheless acceptable.39 Conclusive effect is only denied to a foreign decision in cases
hibited the German bar from participating in this kind of service of process. See 12
BRAK-Mitteilungen 25 (1981). Insofar as service of American complaints in the Federal Republic is concerned, service of process will, as a rule, be conformed to the provisions of the Hague Service Convention. However, problems are encountered when process is served on an "involuntary agent," a concept unknown to German law.
Moreover, now that the United States Supreme Court has approved this type of intraAmerican service as being consistent with the Convention, new tensions are bound to
arise. See Volkswagenwerk v. Schunk, 486 U.S. 694 (1988). The judgment in Schunk
will not be given comity in Germany because it violates ZPO section 328, subdivision 1,
number 2 - provided the defendant Volkswagenwerk does not enter a general appearance in the American litigation. See Heidenberger, US-Supreme Court befaflt sich mit
dem Haager Zustellungsibereinkommen, 1988 RiW/AWD 90; Heidenberger, U.S.

Supreme Court lehnt ausschlieflliche Anwendung von Zustellungsfbereinkommen ab,
1988 RiW/AWD 567.
"e The prevailing opinion in German jurisprudence regards the collision of contradicting judgments from a public policy perspective. See Judgment of Jan. 28, 1983,
Oberstes Landesgericht, Bavaria, 83 ENTSCHEIDUNGEN DES BAYERISCHEN OBERSTEN
LANDESGERICHTS IN ZIVILSACHEN 21; G. ROTH, DER VORBEHALT DES ORDRE PUBLIC GEGENOBER FREMDEN GERICHTLICHEN ENTSCHEIDUNGEN
ROTH].
17

108 (1967) [hereinafter

See ZPO § 328, at n.146 (R. Z6ller & R. Geimer 15th ed. 1987); R.

VOLLSTRECKUNG AUSL.NDISCHER URTEILE IN AFRIKA
"I For details, see ROTH, supra note 36, at 108;

SCHOTZE,

59 (1966).
Martiny, HANDBUCH, supra

note 15, at 433.
" Geimer states that erroneous foreign judgments must be enforced to the same
extent as erroneous domestic judgments because foreign courts should not be held to a
higher standard of accuracy. ZPO § 328, at n.151 (R. Zbller & R. Geimer, 15th ed.

1987). See also SCHOTZE, INTERNATIONALES ZIVILPROZF6RECHT, supra note 15, at
143; Martiny, HANDBUCH, supra note 15, at 149.
https://scholarship.law.upenn.edu/jil/vol11/iss3/2

1990]

AMERICAN JUDGMENTS IN GERMANY

where the result would become intolerable to the German judicial system. Two types of public policy violations must be distinguished. A
violation may exist if the tenor of the foreign judgment attempts to dispose of matters which, in light of the governing principles of the German legal order, may not properly be judicially mandated, e.g., where
it attempts to judicially enforce a prohibited legal relationship in violation of substantive public policy. An example of this type of violation is
the enforcement of a gambling debt. The denial of recognition on the
grounds of a violation of substantive public policy is significant with
respect to the conclusiveness of American judgments, especially those
awarding excessive damages40 and damages arising from stock exchange
futures.41
A violation of public policy may also result from the foreign decision's procedural defect, notwithstanding the justness and substantive
correctness of the decision. 42 Therefore, denial of constitutionally guaranteed due process in a foreign proceeding would constitute a public
policy violation. Consequently, the American system of pre-trial discovery, upon which American judgments are based and which is unknown
to German law, poses a problem in cases where a violation of German
procedural public policy could result.43
1.10. Reciprocity
Reciprocity must be guaranteed pursuant to ZPO section 328,
subdivision 1, number 5.44 Doctrinal or theoretical reciprocity does not
See infra text accompanying notes 110-17.
In a 1975 decision, the Bundesgerichtshof denied recognition of an American
judgment on public policy grounds because it involved the enforcement of the obligations of a commodity futures contract. See Judgment of June 4, 1975, Bundesgerichtshof, GRSZ, W. Ger., 29 WERTPMITT 676. See also Haiser & Welter, Nationale
Gestaltungsschranken bei auslandischen Brsentermingeschaften,39 WERTPMITT 8
40
41

(1985). But see Mann, Brsentermingeschafte und internationales Privatrecht, in

737 (H. Ficker ed. 1978).
see Baur, Einige Bemerkungen zum
verfahrensrechtlichen ordre public, in FESTSCHRIFr FOR MAX GULDENER 1 (H.
FESTSCHRIFT FOR ERNST VON CAEMMERER
4' For the procedural public order,

Walder ed. 1973); Geimer, Zur Nichtanerkennung ausliindischer Urteile wegen
nichtgehariger Ladung zum Erstprozefl, 26 NJW 2138 (1973); Geimer, Zur
Nichtanerkennung auslaindischer Urteile wegen nicht ordnungsgemflen erststaatlichen Verfahrens, 24 JZ 12 (1969).
41 See infra text accompanying notes 67-91.
See R. GEIMER & R. SCHOTZE, INTERNATIONALE

URTEILSANERKENNUNG

1749 (1984); Fragistas, Der Begriff der Gegenseitigkeit bei der Anerkennung der ausl;indischen Urteile, in FESTSCHRIFr FOR WALTER SCHXTZEL 149 (1960) [hereinafter
Fragistas]; Martiny,

HANDBUCH,

supra note 15, at 526; Schiitze, Die Rechtsprechung

des BGH zur Verbilrgung der Gegenseitigkeit (§328 Abs. 1 Nr. 5 ZPO), 21 NJW
293 (1968); Siiss, Die Anerkennung auslandischerUrteile, in FESTSCHRIFr FOR LEO
Published
by Penn 229
Law:(1949);
Legal Scholarship
Repository,
2014 des § 328 Nr. 5 ZPO, 5 JuDCIUM
ROSENBERG
von Wedel,
Zur Auegung
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suffice. The test is the factual guaranty of reciprocity. 45 In this respect,
the German legal order must be compared to the foreign trial-state in
both its procedural and substantive aspects.
Within limits, advantages imay neutralize hindrances."6 A partial
grant of reciprocity does suffice' and primarily applies to certain categories of judgments. If the foreign state recognizes German judgments
in general but excludes default-judgments (which occur in many jurisdictions), a partial denial of reciprocity for default-judgments would exist. 48 A partial grant of reciprocity, however, is also possible where the
foreign and German requirements for conclusiveness cover each other
in individual cases. For example, this situation exists when a foreign
system prescribes a time limitation within which a petition for the recognition of a foreign judgment must be brought. Since the German system does not acknowledge such limitations,'4 reciprocity would be extended only to those judgments seeking German recognition which were
submitted to the German judicial system within the statutorily prescribed time limitation of the emanating jurisdiction."0
For money judgments, present German literature confirms the
grant of reciprocity to all states of the United States with the exceptions
52
of Mississippi 5' and Montana.
77 (1933).
45 Rightly or wrongly, the German Reichsgericht (Supreme Court prior to 1945)
declined to find reciprocity with California for that reason. However, a California statute which was introduced shortly before the case provided for statutory equality of
reciprocity requirements. See Judgment of Mar. 26, 1909, Reichsgericht, RG, W. Ger.,
70 RGZ 343 (1909), commented by Kisskalt, Die Vollstreckbarkeit kalifornischer
Urteile in Deutschland 689 (1907); Wittmaack, Kann ein Vollstreckungsurteil nach
§§ 722 und 723 ZPO auf Grund eines nordamerikanischen, insbesondere kalifornischen Urteils erlassen werden?, 22 NIEMEYERSZ 1 (1912).
46 See Judgment of July 9, 1969, Bundesgerichtshof, GRSZ, W. Ger., 52 BGHZ
251, 256; Judgment of Sept. 30, 1964, Bundesgerichtshof, GRSZ, W. Ger., 42 BGHZ
195, 197; Judgment of June 18, 1975, Landgericht, Munich, 31 JZ.
" See R. GEIMER & R. SCHOTZE, INTERNATIONALE URTEILSANERKENNUNG
1766 (1984); RIEZLER, supra note 23, at 544; Fragistas, supra note 44, at 193;
Schiitze, Zur partiellen Verbilrgung der Gegenseitigkeit bei der Anerkennung auslandischer Zivilurteile, 26 NJW 2143 (1973).
48 For the German-Italian relation, see Judgment of Feb. 2, 1971, Amtsgericht,
Garmisch-Partenkirchen, W. Ger., 24 NJW 2135 (1971).
"' According to German law, an action on a foreign judgment is possible until the
prescription of the judgment obligations, usually thirty years.
50 For this reason, reciprocity between the Federal Republic and Arizona is only
granted for a period of four years after finality, since the law of Arizona permits an
action upon a foreign judgment only within that time limit. See Schiitze, Die Anerkennung und VollstreckbarerkldrungausldndischerZivilurteile in Arizona, 1987 JURIsTISCHE RUNDSCHAU [JR] 185.
51 See ZPO § 328, at app. I (R. Z8ller & R. Geimer 15th ed. 1987); R.
GEiMER
& R. SCHOTZE, INTERNATIONALE URTEILSANERKENNUNG 1921 (1984); Martiny,
HANDBUCH, supra note 15, at 672; Schiitze, Die Anerkennung und Vollstreckbarerklirung ausldndischer Zivilurteile in Montana, 1986 JR 274 [hereinafter Schiitze,
https://scholarship.law.upenn.edu/jil/vol11/iss3/2
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Recognition is not bound to any formalities.5" Any court or public
agency can collaterally determine recognition whenever the effects of a
foreign decision become relevant to a matter pending before it. Exceptions are made for decisions in matrimonial matters, particularly divorces, which require formal recognition.54 In contrast, the enforcement
of foreign judgments requires a formal proceeding which is governed by
ZPO section 722. 55 A revision au fond is not permitted.56
2.

GENERAL PROBLEMS IN THE RECOGNITION AND ENFORCEMENT
OF AMERICAN CIVIL JUDGMENTS

The distinctions between the procedural system in the Federal Republic and that in various states of the United States, as well as the
differing practice in effectuating international agreements concerning
mutual legal assistance, present two specific problems for the recognition and enforcement of American civil judgments in the Federal Republic: 57 international jurisdiction and public policy.
2.1.

InternationalJurisdiction

Under German law, pursuant to ZPO section 328, subdivision 1,
number 1, the recognition of a foreign decision by the Federal Republic
depends upon whether the foreign court had jurisdiction to decide the
case, as determined by the hypothetical application of German jurisdictional rules. Therefore, the German code of procedure is figuratively
superimposed on the foreign proceeding. If the application of this test
Montana].
5'

See ZPO § 328, at app. I (R. Zbller & R. Geimer 15th ed. 1987); R. GEIMER

SCH"IrZE, INTERNATIONALE URTEILSANERKENNUNG 1921
HANDBUCH, supra note 15, at 672; Schiitze, Montana, supra note

& R.

(1984); Martiny,

51, at 274.
"' See R. Schiitze, Die Anerkennung und Vollstreckung ausllndischer Zivilurteile
in der Bundesrepublik Deutschland als verfahrensrechtliches Problem 3 (1960) (unpublished dissertation).
"See FAMILIENRECHTSXNDERUNGSGESETZ [FAMRANDG] art. 7, § 1 (W. Ger.).
See also J. BASEDOW, DIE ANERKENNUNG VON AUSLANDSSCHEIDUNGEN (1980); R.
HAUSMANN,
KoLLISIONSRECHTLICHE SCHRANKEN VON SCHEIDUNGSURTEILEN
(1980); K. KLEINRAHM & H. PARTIKEL, DIE ANERKENNUNG AUSLXNDISCHER ENT-

SCHEIDUNGEN IN EHESACHEN (1970); Martiny, HANDBUCH, supra note 15, at 701;

Reinl, Die Anerkennung auslindischer Eheauflbsungen (1966) (unpublished
dissertation).
s See supra text accompanying note 16.
6 ZPO § 723, at subd. 1 (R. Z~lIer & R. Geimer, 15th ed. 1987).
See Bernstein, Prozessuale Risiken im Handel mit den USA (Ausgewiahlte
Fragen zu § 328 ZPO), in FEsTSCHRIFT FuR MURAD FERID 75 (A. Heldrich ed.
1978); Schiitze, Die Anerkennung und Vollstreckbarerklarung auslindischer, insbesondere deutscher Zivilurteile in den USA, 1986 JR 177; Schiitze, Probleme der
Anerkennung US-amerikanischerZivilurteile in der Bundesrepublik Deutschland, 33
WERTPMITT
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results in a finding of lack of jurisdiction, then recognition is denied.
The American jurisdictional rules provide for numerous jurisdictional
bases unknown to the German law, which - in the German view appear undesirable and exorbitant. Four bases of jurisdiction are involved:5" (1) transient jurisdiction; (2) long arm statutes; (3) piercing
the corporate veil; and (4) third party complaints.
2.1.1.

Transientjurisdiction

German law does not recognize service of process as a basis for
jurisdiction. The place of service of a summons is irrelevant for the
jurisdiction of the courts. A rule corresponding to the Restatement second of Conflict of Laws section 28 is unknown. 9
2.1.2. Long arm statutes
Business activity of a person within a state qualifies as a basis of
jurisdiction according to the long arm statutes adopted by most American states. Under German law, business activity within a jurisdiction
does not by itself suffice to subject a defendant to the power of a court.
From the German viewpoint, the very liberal interpretation of 'doing
business' by some American courts has led to severe irritations, especially in product liability cases.60
2.1.3. Piercing the corporate veil
Capital investment by a foreign enterprise in a company active
within the court's jurisdiction is not a proper basis for international
jurisdiction under German law. Cases such as Shaffer v. Heitner" or
InternationalShoe Co. v. Washington6 2 would not pose a problem for
German courts since jurisdiction clearly would not have existed in either situation.
See R. SCHOTZE, RECHTSVERFOLGUNG IM AUSLAND 106 (1986); Schiitze,
Konzeptionelle, supra note 1, at 1078.
' Section 28 provides, "A state has power to exercise judicial jurisdiction over an
individual who is present within its territory, whether permanently or temporarily."
RESTATEMENT (SECOND) CONFLICT OF LAWS § 28 (1971).
40 See Dielmann, Entwicklungen und Tendenzen im Recht der Produkthaftung
der Vereinigten Staaten von Amerika, in FESTSCHRIFT FOR ERNEST C. STIEFEL 115
(M. Lutter ed. 1987) [hereinafter Dielmann]; Hollmann, A German Lawyer's Experience with United States and InternationalProceduralLaw Relating to ProductsLiability Defense Strategies and Problems, in Zgch, supra note 1, at 79; Stiirner, Der
Justizkonflikt zwischen U.S.A. und Europa, in Habscheid, supra note 4, at 3, 19.
"1 433 U.S. 186 (1977).
82 326 U.S. 310 (1945).
88
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2.1.4. Third-party complaints
Unlike American third party practice, German law does not provide for jurisdiction based on joinder of necessary parties."3

2.1.5. Alternative Bases for JurisdictionUnder German Law
If an American decision is grounded on one of the aforementioned
undesirable jurisdictional bases," the decision is not necessarily denied
comity by reason of lack of international jurisdiction. If the jurisdiction
of the foreign (American) court can be derived from any other jurisdictional basis, even if that basis is unknown to the American law, the
German jurisdictional requirement is satisfied. Thus, the American
plaintiff is unwillingly benefitted by a German jurisdictional base. According to ZPO section 23, any property of a non-domiciled defendant
located within the adjudicating jurisdiction is sufficient to constitute a
jurisdictional base there. The value of such property need not equal,
nor exceed, the amount for which the party has sued. 5 Under German
law, a bank account balance of one hundred dollars maintained by a
German-domiciled defendant in a New York bank would suffice to
constitute a jurisdictional basis for the New York courts in an action
for ten million dollars. This German jurisdictional rule6 6 often renders
recognizable judgments based on transient jurisdiction or some other
undesirable base, since German defendants in product liability cases
frequently possess assets in the United States.
63 See Thfimmel, Zum Regre#3 im US-amerikanischen Produkthafpflichtprozefl,
1988 RIW/AWD 359.

" See supra text .accompanying notes 56-62.
65

See, e.g., J. SCHR6DER,

SYSTEMS

VON

INTERNATIONALE ZUSTXNDIGKEIT: ENTWURF EINES

ZUSTANDIGKEITSINTERESSEN

PRIVATVERFAHRENSRECHT

AUFGRUND

IM

ZWISCHENSTAATLICHEN

REcHTSHISTORISCHER,

RECHTSVER-

GLEICHENDER UND RECHTSPOLITISCHER BETRACHTUNGEN 380 (1971) [hereinafter
SCHR6DER]; Kropholler, InternationaleZustandigkeit, in I HANDBUCH DES INTERNATIONALEN ZIVILVERFAHRENSRECHTS 183 (1982).
6 See SCHR6DFR, supra note 65, at 374; SCHOTZE, INTERNATIONALES ZIVIL-

PROZE#RECHT, supra note 15, at 62; Geimer, Zur Rechtfertigung des Vermgensgerichtsstandes Kritik der Refonnvorschldge, 39 JZ 979 (1984); Kropholler, M5glichkeiten einer Reform des Vermngensgerichtsstandes, 23 ZEITSCHRIFT FOR
RECHTSvERGLEICHUNG [ZFRV] 1 (1982); Schack, Verm~gensbelegenheit als Zust0ndigkeitsgrund - Exorbitant oder sinnvoll? § 23 ZPO in rechtsvergleichenderPerspektive, 97 ZZP 46 (1984); Schumann, Aktuelle Fragen und Probleme des Gerichtstands des Venngens (§ 23 ZPO) - Zugleich ein Beitrag iber Gerichtsverfahren
gegen auslandischeStaaten, 93 ZZP 408 (1980); Schumann, Der internationaleGerichtsstand des Venngens und seine Einschrankungen, in 2 FESTSCHRIFr FOR ENRICO by
TULIO
839 (1979).
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2.2. Public Policy clause
The German jurisdiction statute's public policy clause, under ZPO
section 328, subdivision 1, number 4, can defeat the recognition and
enforcement of an American civil judgment rendered after extensive
disclosure proceedings"7 directed against the opponent in the underlying
action. 8 Pre-trial discovery is not objectionable per se, even under German procedural aspects. German courts have not objected to the disclosure practices of other legal systems such as the British civil action 9 and
British. Commonwealth systems.". The Germans have found pre-trial
discovery in the U.S. during the last two decades to be excessive, and
thus unacceptable. 1 In the process of using pre-trial discovery as a
means to start the parties off equally, it has become an institution
where one party - especially the plaintiff - gathers facts necessary to
initiate an action. This is particularly true with respect to product liability cases, where the plaintiff frequently possesses no knowledge of
the underlying facts and only acquires supporting information during
the course of pre-trial discovery.7 2 This pre-trial discovery enables the
plaintiff to discover inadmissible evidence which, in turn, leads to the
6" For the German point of view, see A. JUNKER, DISCOVERY IM DEUTSCHAMERIKANISCHEN RECHTSVERKEHR (1987) [hereinafter JUNKER]; Dielmann, supra

note 60, at 137; Jacoby, Das Erforschungsverfahrenim amerikanischen Zivilproze Vorschldige ftr eine Reform der ZPO, 74 ZZP 145 (1961); Mentz, Das "Pre-Trial
Discovery" Verfahren im US-amerikanischen Zivilprozeflrecht, RiW/AWD 73 (1981);
von Bodungen & Jestaedt, Deutsche Bedenken gegen "Discovery" mit extraterritorialen Wirkungen im US-Prozefl, in FESTSCHRIFT FOR ERNEST C. STIEFEL 697 (M.
Lutter ed. 1987).
" See Schiitze, Die Anerkennung und Vollstreckbarerkldrung US-amerikanischer Zivilurteile, die nach einer pre-trial discovery ergangen sind, in der
Bundesrepublik Deutschland, in FESTSCHRIrF FOR ERNEST C. STIEFEL 697 (M. Lutter ed. 1987) [hereinafter Schiitze, Anerkennung und Vollstreckbarerkldrung];
Schfitze, Zur Verteidigung im Beweiserhebungsverfahrenin US-amerikanischen Zivilprozessen, 40 WERTPMIrr 633 (1986) [hereinafter Schiitze, Verteidigung].
69 See BUNGE, DAS ENGLISCHE ZIVILPROZEflRECHT 80 (1974); P. SCHAAFF, DISCOVERY

UND

ANDERE MITTEL DER SACHVERHALTSAUFKLARUNG

IM

ENGLISCHEN

PRE-TRIAL-VERFAHREN IM VERGLEICH ZUM DEUTSCHEN ZIVILPROZEP (1983); Cohn,

Zur Wahreitspflicht und AuJkldrungspflicht der Parteien im deutschen und englischen Zivilprozefirecht, in FESTSCHRIFT FOR FRITZ VON HIPPEL 41 (J. Esser & H.
Thieme eds. 1967).
70 For the laws of Singapore and Malaysia, see P. CHANG, INTRODUCTION TO
CIVIL PROCEDURE IN MALAYSIA AND SINGAPORE 85 (1986); R. SCHOTZE, HANDELSUND WIRTSCHAFTSRECHT VON SINGAPUR UND MALAYSIA 122 (1987). For the law of
India, see P. SARKAR, J.K. RAY & S. SARKAR, THE LAW OF CIVIL PROCEDURE 499
(6th ed. 1979). For Canadian law, see Smith, The Concern over Discovery, 30 FED'N
INS. COUNS. Q. 143 (1980). For Australian law, see Maher, Time, Uranium and the
Legislative Process, 9 FED. L. REv. 399 (1978).
71 See J. LEVINE, DISCOVERY: A COMPARISON BETWEEN ENGLISH AND AMERICAN CIVIL
72

DISCOVERY LAW WITH REFORM PROPOSALS (1982).
HOECHST, DIE US-AMERIKANISCHE PRODUZENTENHAFTUNG

See P.

(1986) [hereinafter

HOECHST].
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discovery of admissible evidence, in effect allowing a party to "investigate" the opponent."8
A fundamental principle of German procedure is that no party is
obliged to furnish an opponent with information which may be employed against it. The Ausforschungsbeweis, 7 ' the partial or complete
proof of one's own case through the oral testimony.- or documents - of
7
75
the opponent, is prohibited by German law. Case law and literature 1
concur on this point, although the supporting reasoning varies.' A
party's right against self-incrimination in a criminal proceeding corresponds to the prohibition of the "Ausforschungbeweis" in a civil proceeding. This right is not curtailed by the duty of candor imposed by
ZPO section 138. The prohibition of "Ausforschungbeweis" is essential
to the German civil litigative process and must be regarded as one of
the pillars of procedural public policy.7 8 Consequently, it poses an obstacle to the conclusiveness of non-complying civil judgments. In addition, all American judgments rendered on the basis of pre-trial discovery from recognition are barred. The discovery proceeding itself is not
objectionable, but its use in subjecting the opposing party to impermissible disclosure creates a problem. Therefore, delineating the border between objectionable and allowable discovery sources is necessary. An
American court's use of pre-trial discovery will bar an American judgment from recognition in the following instances: (1) disclosure by the
opponent; (2) causality; and (3) absence of consent by the party subjected to disclosure.
2.2.1.

Disclosure by the Opponent

A German Court will only find an investigation of the facts objectionable when it is aimed directly at the opposing party. Mere deposi73 See 8 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURE § 2001
(1970).
71 See E. PETERS, DER AUSFORSCHUNGSBEWEIS IM ZIVILPROZOfRECHT (1966);
Peters, Die Verwertbarkeit rechtswidrig erlangter Beweise und Beweismittel im Zivilprozefi, 76 ZZP 145 (1983); G. Esser, Der Ausforschungsbeweis (1969) (unpublished
dissertation); E. Knichel, Der Ausforschungsbeweis im deutschen Zivilprozeft (1959)
(unpublished dissertation).
"' See Judgment of Mar. 14, 1968, Bundesgerichtshof, GRSZ, W. Ger., 21 NJW
1233; Judgment of May 4, 1964, Bundesgerichtshof, GRSZ, W. Ger., 17 NJW 1414.
76 See ZPO § 284, at n.6 (A. Baumbach, W. Lauterbach, J. Albers & P. Hartmann 46th ed. 1988); ZPO § 284, at n.5 (R. Zbller & D. Stephan 15th ed. 1987); A.
LODERITZ,

AUSFORSCHUNGSBEWEIS

UND

AUSKUNFTSANSPRUCH

BEI

VERFOLGUNG

PRIVATER RECHTE (1966); R. STORNER, DIE AUFKLXRUNGSPFLICHT DER PARTEIEN
IM ZIVILPROZEfl 112 (1976); Arens, Zur Aufkliirungspflicht der nicht beweisbelasteten

Partei im Zivilproze5, 96 ZZP 1 (1983).

77 See D. COESTER-WALTJEN, INTERNATIONALES BEWEISRECHT 234 (1983).
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tions of witnesses or experts do not constitute a prohibited opponent
discovery. The discovery of documents presents a more difficult problem, as illustrated by the pre-trial discovery in In re ParisAir Crash of
Mar. 3, 1974.7 The defendants, McDonnell Douglas and General
Aviation, were compelled to surrender thousands of documents which
furnished the plaintiffs with evidence in support of their claims."0
In general, when considering the conclusiveness of foreign judgments, one must remember that differences between German and foreign civil practice exist" and that the lex fori determines the parameters of the inquiry into the facts.8 2
2.2.2. Causality
For a German court to deny recognition of an American judgment
due to the opponent's discovery, that discovery must have been determinative in arriving at the decision." Hence, if the disclosure had led to a
result favorable to the party against whom the discovery was directed, a
German court would recognize the decision.
2.2.3. No Consent of the Party Subjected to Disclosure
If a party voluntarily furnishes trial evidence to its opponent, prohibited disclosure does not occur. The mere compliance with an evidentiary device possessing disclosure characteristics, however, does not by
itself constitute a voluntary surrender of the desired evidentiary material. If the pre-trial discovery is proper according to U.S. procedure, the
party obligated to make disclosure can argue that a defense against the
disclosure device would be spurious and that by complying, it will avoid
the severe sanctions for non-compliance. However, voluntariness requires more. For example, an agreement between parties to exchange
certain information if litigation arises and to comply with certain measures of pre-trial discovery is deemed to be voluntary disclosure. The
mere stipulation of American jurisdiction, however, does not mean that
the parties simultaneously agree to voluntarily comply with all of the
discovery devices provided by that jurisdiction.
In contrast, submission by a party subject to discovery to an unau399 F. Supp. 732 (C.D. Cal. 1975). See Juenger, Forum Shopping, 46 RABEIS
(1982)
[hereinafter Juenger].
7"

ZErTSCHRIFr FOR AOSLANDISCHES UND INTERNATIONALES PRIVATRECHT 709

" See Siehr, "Forum Shopping" im internationalenRechtsverkehr, 25 ZFRV
124, 129 (1984).
"I See § 328 ZPO, at n.162 (R. Z6ller & R. Geimer 15th ed. 1987).
82 See SCHOTZE, INTERNATIONALES ZIVILPROZEORECHT, supra note 15, at 81.
83 See Schiitze, Anerkennung und Vollstreckbarerkliirung,supra note 68, at 703.
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thorized fishing expedition or failure to assert a testimonial privilege
constitutes voluntary compliance. Of course, a party cannot make frivolous applications for protective orders merely to avoid the appearance of
voluntary compliance.
Implementation of pre-trial discovery in violation of the Hague
Evidence Convention of March 18, 197084 (Convention) poses a special
problem. German courts grant this treaty absolute precedence. The
treaty conclusively regulates "disclosure beyond the border."8 5 However, present American practice indicates that the Convention does not
preempt all other methods, but merely constitutes another among several possibilities of obtaining proof abroad.86 Nevertheless, this analysis
is reflected in the holdings of In re Anschuetz & Co. GmbH 7 and
Socibt Nationale Industrielle Aerospatiale v. United States District
Court for the Southern District of Iowa.88 Therefore, the Convention
does not prevent the application of autonomous American law to the
implementation of disclosure devices abroad.
In contrast, the German view is that the Convention intends not
only to facilitate the "taking of proof beyond the border," but also to
establish firm rules and protect parties against impermissible disclosure
devices.89 The treaty-reservation of the Federal Republic prohibiting
certain disclosure procedures90 would be meaningless if the lexfori tolerated American practices. Hence, evidence disclosure proceedings in
violation of the Convention results in non-recognition of the American
8, Convention on the Taking of Evidence Abroad in Civil or Commercial Matters,
Mar. 18, 1970, 23 U.S.T. 2555, T.I.A.S. No. 7444, 847 U.N.T.S. 231.
83 See JUNKER, supra note 67, at 368; Stfirner, Rechtshilfe nach dem Haager
Beweisilbereinkonmen flr Common Law-Linder, 36 JZ 521, 523 n.17 (1981); von
Hiilsen, Gebrauch und Mif3brauch von US-amerikanischer"pre-trial discovery" und
die internationaleRechtshilfe: Das US-Recht und dessen Hintergriinde, 1982 RiW/
AWD 225, 231; von Hiilsen, Kanadische und Europiische Reaktionen auf die US
"pre-trial discovery", 1982 RiW/AWD 537.
88 See JUNKER, supra note 67, at 213; Heck, Die Haager Konvention fiber die
Beweisaufnahme im Ausland aus der Sicht der amerikanischen Prozeflgerichte sowie
der amerikanischen Regierung, 84 ZEITSCHRIFT FOR VERGLEIcHENDE RECHTSWISSENSCHAFT 208 (1985).
87 754 F.2d 602, 604 (5th Cir. 1985). For the German point of view, see
Heidenberger, Fall Anschfitz an Proze,6gericht zuriickverwiesen, 1988 RiW/AWD
310 and Heidenberger, Haager Beweisilbereinkommen und Urkundenvorlage deutscher Parteien in den USA, 1985 RiW/AWD 437.
88 482 U.S. 522, 534-35 (1987). See also Heidenberger, Die Supreme Court-Entscheidung zum HaagerBeweisiibereinkommen, 1987 RiW 666.
88 The Federal Republic intends to cope with the problems of taking evidence
during pre-trial discovery in a U.S. litigation by implementing a specific ordinance. See
Koch & Kirchner, Probleme einer Urkundenvorlage-Verordnung nach dem Ausfthrungsgesetz zum Haager Beweis~ibereinkommen, 1988 AKTIENGESELLSCHAFr 127.
80 The Federal Republic has made reservations about the pre-trial discovery of
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judicial decision on account of a violation of procedural public policy.
The resulting non-recognition occurs regardless of whether proper or
improper disclosure existed.9"
3.

PROBLEMS OF RECOGNITION AND ENFORCEMENT OF PUNITIVE
DAMAGE JUDGMENTS

The problems involved in recognizing judgments that contain punitive damage awards are increasingly being discussed in the Federal
Republic. 2 However, no recorded court decision 9" has yet addressed
this issue. A Swiss Court has already refused to recognize a Texas
court judgment awarding the plaintiffs treble damages on grounds of a
violation of public policy.94 Both the legal nature of punitive damages
awards and public policy pose problems under German law.
3.1.

The Legal Nature of Punitive Damages

A German court will only recognize decisions based upon a civil
claim.9 5 Thus, if punitive damages are not civil in nature, statutes
awarding them cannot be recognized. The difficulty in determining the
legal nature of punitive damages exists because the German law which
must also be considered lacks an appropriate legal equivalent. Therefore, it is necessary to inquire into the purpose of punitive damages and
analogize by way of functional comparison." The term "punitive damages" imputes some form of punishment. Consequently, von Hiilsen
9' See Schiitze, Anerkennung und Vollstreckbarerkl~irung,supra note 68, at 705;
Schiitze, Verteidigung, supra note 68, at 636.
92See HOECHST, supra note 72, at 119; Schiitze, Die Anerkennung und VollStreckbarerkldrungUS-amerikanischerSchadenseratzurteilein Produkthaftungsachen
in der Bundesrepublik Deutschland, in FESTSCHRIFT FOR HEINRICH NAGEL 397 (W.
Habscheid & K. Schwab eds. 1987) [hereinafter Schiitze, Produkthaftungsachen];
Stiefel & Stilirner, Die Vollstreckbarkeit US-amerikanischer Schadensersatzurteile in
exzessiver Hhe, 1987 VERSICHERUNGSRECHT [VERsR] 829 [hereinafter Stiefel &
Stiirnerl.
11 The judgment of the Landgericht Berlin of June 13, 1990 RIW/AWD 988
refusing recognition for a product liability judgment of a Massachusetts Co. does not
deal with the aspect of punitive damages.
"' See Drolshammer & Schiirrer, Die Verletzung des materiellen ordre public als
Verweigerungsgrund bei der Vollstreckung eines US-amerikanischen "punitive damages-Urteils" (Urteilsanmerkung), 1985 SCHWEIZERISCHE JURISTENZEITUNG 309.
5 See supra text accompanying notes 21-24.
"

As early as 19.01 Kohler recommended the functional approach to comparative

law. See J.

KOHLER, UBER DIE METHODE DER RECHTSVERGLEICHUNG: ZEITSCHRIFT

FOR DAS PRIVAT- UND 6FFENTLICHE RECHT DER GEGENWART XXVIII 273 (1901); 3
E. RABEL, AUFGABE UND NOTWENDIGKEIT DER RECHTSVERGLEICHUNG, GESAMMELTE AUFSXTZE 1 (1967) (following Kohler in stating that law cannot be considered
independently from its causes and effects).
91 In German literature, this term is therefore occasionally translated as "punitive
https://scholarship.law.upenn.edu/jil/vol11/iss3/2
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speaks about "penal damages.""8 Grossfeld categorizes punitive damages into the class of private penalties. 9 Although general agreement
that punitive damages have several functions exists, 0 0 the main purpose, in the American view, seems to be "punishment and deterrence," 101 referring to both specific deterrence 0 2 as well as general deterrence.103 Historically, punitive damages have also existed to provide
exemplary damages. However, since compensation for exemplary damages is presently available through "compensatory damages" and tort
damages to the right of privacy have been recognized by case law, the
"exemplary damages" function of punitive damages has largely lost its
significance.1 4
Another function of punitive damages which emanates from American procedure is the recoupment of litigation expenses. The allowance
of expense recoupment stems from a strong socially-oriented policy. 0 5
American practice does not provide for reimbursement of the full costs
of litigation by the losing party, except in some special situations.
Therefore, punitive damages are therefore partly intended to reimburse
the plaintiff's attorney for his litigation expenses, 0 8 so that the plaintiff's total loss is, in fact, fully compensated by the relief awarded. The
German view x07 is that such punitive damage awards result in the successful plaintiff incurring no litigation expenses while a successful defendant still must bear his own expenses, an unjust and undesirable
outcome.
The recoupment of non-compensable losses and the reimbursement
of litigation costs in the United States have presently taken a back seat
damage." See B. GROSSFELD, DIE PRIVATSTRAFE: EIN BEITRAG ZUM SCHUTZ DES
ALLGEMEINEN PERS6NLICHKEITSRECHTS 49 (1961) (comparing punitive damages to
private penalties) [hereinafter GROSSFELD]; R. PARKER, DAs PRIVATRECHT DER VER-

EINIGTEN STAATEN VON AMERIKA 189 (1960); von Hilsen, Produkthaftpflicht USA

1982, 1983 RiW/AWD 633 thereinafter von Hiilsen].
o See von Hiilsen, supra note 96, at 633.
B9 See GROSSFELD, supra note 96, at 49.
10 See Martiny, HANDBUCH, supra note 15, at 236; Stiefel & Stirner, supra
note 92, at 836; von Westphalen, "Punitive Damages" in US-amerikanischen
Produkthaftungsklagen und der Vorbehalt des Art. 12 EGBGB, 1981 RiW/AWD
141.
101 See Stiefel & Stmirner, supra note 92, at 836.
102 Specific deterrence refers to the guidance of the tortfeasor toward acceptable
conduct in the future.
103

General deterrence refers to the prevention of socially detrimental behavior by

all potential offenders.
104 See GROSSFELD, supra note 96, at 51.
10' See Juenger, supra note 79, at 709.
106 See von Hillsen, Briining & Brinkman, Produkthaflung USA 1983/84, 1985
RiW/AWD 187.
107 See Schiltze, Produkthaftungssachen,supra note 92, at 396.
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to the function of punitive damages as a vehicle for retribution and
deterrence. This explains the unusually high awards of punitive damages in product liability cases, particularly against automobile manufacturers. Obviously, the jury in the Ford Pinto case 08 was primarily
motivated by ideas of general precaution and prevention when arriving
at its verdict.
It follows from the above that, although punitive damages have
several functions, its primary aim is prevention of accidents due to defective products. The desire to improve product safety is to be achieved
through the Sword of Damocles of penal damage awards. Consequently, punitive damages primarily have penal characteristics 0 9 and
statutes which award punitive damages are not judgments in civil cases.
Accordingly, a German Court should exclude them from the class of
laws capable of recognition. 1 0
3.2. Public policy clause
If, however, punitive damages are characterized as "civil" in nature and judgments granting such remedies are accepted into the class
of statutes recognizable under ZPO section 328, then the problem of
reconciling such punitive damage awards with German public policy
still will remain.
German law stems from the basic premise that the injured party
should be made whole for the damages suffered but should not gain
additional advantages from the damaging event. To that end, section
249 of the German Civil Code1 1 ' provides for the restoration of status
quo ante. This principle is so fundamental that the legislature has incorporated it as a subdivision of the public policy clause of article 38 of
the Introductory law to the German Civil Code" 2 (Introductory Law).
'os On Ford's motion for a new trial, the plaintiff was required to remit all but
$3.5 million of the punitive award as a condition of the court's denial of the motion.
The appellate court affirmed the conditional denial of the motion. Grimshaw v. Ford
Motor Co., 119 Cal. App. 3d 757, 174 Cal. Rptr. 348 (1981). For a German description of the jury's decision, see Amerikanisches Gericht verhdingt 125 Mio. $ Strafschadenersatz, 33 JZ 247 (1978).
1"9 Martiny, HANDBUCH, supra note 15, at 236 (despite his reticence in classifying punitive damages among the non-civil causes of action, Martiny nevertheless realizes that in relation to ZPO section 328, the prevalence of general preventive purposes
undermines its characterization as a "civil" claim).
110 See HOECHST, supra note 72, at 122; Hoechst, Zur Versicherbarkeitvon punitive damages, 1983 VERsR 53 [hereinafter Hoechst, Versicherbarkeit]; Schiitze,
Produkthaftungssachen,supra note 92, at 397 (the exclusion should also occur partially because of public policy); von Hfilsen, Produkthaftpflicht USA 1981, 1982
RiW/AWD 1.
"I BORGERLICHES GESETZBUCH [BGB] § 249 (W. Ger.).
112 EINFOHRUNGSGESETZ ZUM BORGERLICHEs GESETZBUCH [EGBGB] art. 38
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Article 38 of the Introductory Law1 ' provides that a tort committed
abroad against a German cannot serve as a basis for claims which exceed the maximum damages allowed under German law. Moreover,
article 38 of the Introductory Law not only bars a German judge from
applying foreign rules of damages which exceed the German measure
of damages against a German tort-feasor, but also prevents the recognition of a judgment based on such barred foreign rules."1 4
One commentator argues that "there is nothing intolerable about
placing a higher value on life and limb elsewhere than in our coun115
try."1
This argument may generally be true, but article 38 of the
Introductory Law circumscribes it. Yet, this article applies only to German defendants. Article 38 of the Introductory Law limits compensation of damages to those which were actually incurred. Conversely, punitive damages bestow benefits for which no commensurate damage
exists. The damaged party is the beneficiary of preventative measures.
This kind of benefit to a plaintiff is incompatible with German
public policy - apart from and beyond article 38 of the Introductory
Law. 1 6 Nonetheless, this caveat does not bar the entire judgment. If a
judgment in a product liability case awards both compensatory and punitive damages, the compensatory part of the judgment can be recognized and enforced. 117 However, a division of punitive damages into
those having penal and those having non-penal characteristics (e.g.,
awards of costs) is impossible.1 1 Such a separation would require a test
of the jury's motives when fixing the punitive damages - an obviously
impossible task.
(W. Ger.).
113 Id.
114

See EGBGB art. 12, at n.288 (K. Kreuzer ed. 1990); EGBGB art. 12, at n.B-

VII (J. Staudinger & L. Raape 9th ed. 1931);

KRAFrFAHRTVERSICHERUNG

[AKB] §

2, at n.4 (E. Stiefel, W. Wussow & E. Hofman 11th ed. 1986) (commentary to
Allgemeine Bedingungen ffir die Kraftverkehrsversicherung [AKB], the general law of
automobile insurance); E. FRANKENSTEIN, INTERNATIONALES PRIVATREcHT 381

(1929);

Schack, Art. 12 EGBGB im deutschen Urteilsanerkennungs- und

Regrefiverfahren, 1984 VERSR 422; Schfitze, Produkthaftungssachen,supra note 92,
at 400. But see ZPO § 328, at n.169 (R. Z6ller & R. Geimer 15th ed. 19.87); Martiny,
HANDBUCH, supra note 15, at 471; Stiefel & Stirner, supra note 92, at 833.

See Martiny, HANDBUCH, supra note 15, at 471.
See W. GLOY & R. ScHOTZE, HANDBUCH DES WETTBEWERBSRECHTS 1181
(1986); Gleiss, Die Gefahren des US-Antitrustrechtsflir deutsche Unternehmen, 1969
"'

116

AWD 499 (discussing treble damages); Hoechst, Versicherbarkeit,supra note 109, at
53; Schiitze, Produkthaftungssachen,supra note 92, at 400.
117

For a partial exequatur, see R.

GEiMER

URTEILSANERKENNUNG 1641 (1984).
18 See Martiny, HANDBUCH, supra note
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SUMMARY

Although German jurisprudence with respect to American money
judgments is marked by a liberal trend toward recognition, and, in the
presently prevailing view, reciprocity is presumed to exist with almost
all of the fifty American States, punitive damages still pose problems in
several respects:
(1) Insofar as recognition was founded on a jurisdictional basis
unknown to German law, and where, upon hypothetical application of
German law, no curative basis can be found to exist in the originating
jurisdiction, recognition must be denied for lack of international jurisdiction alone. This principle especially applies to judgments based on
transient jurisdiction.
(2) Insofar as the relief granted by a judgment includes punitive
damages, these punitive damages cannot be recognized. Recognition is
not allowed because the punitive damages are not deemed to be relief in
a civil matter pursuant to German law.' 19 Moreover, such judgments
violate German substantive public policy. 2 '
(3) Insofar as one of the parties to the action was itself subjected to
pre-trial discovery in the course of the proceeding, German procedural
public policy. 2 poses an obstacle to the recognition of the resulting
judgment. If the disclosure conducted in the case disregards the prescriptions of the Hague Evidence Convention, preclusion from recogition results automatically.
Hopefully, these problems, which recently have led to collisions in
German-American legal relations, can be resolved by a treaty. The
time for such a treaty has arrived.

ZPO
§ 328, at subd. 1, No. 1 (R. Z6ller & R. Geimer, 15th ed. 1987).
Id. at No. 4.
121 Id.
https://scholarship.law.upenn.edu/jil/vol11/iss3/2
119
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